I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

UNI TED STATES OF AMERI CA,
Plaintiff,

Vs. No. 01-20251-(QM

LAKINA S. COOX

Def endant .

re a0

ORDER DENYI NG MOTI ON FOR | MVEDI ATE STAY OF BUREAU OF
PRI SONS' RE- CLASSI FI CATI ON

On March 4, 2003, defendant Lakina S. Cook, Bureau of
Prisons (“BOP’) registration nunber 17996-076, an inmate at the
Federal Correctional Institution at Geenville, Illinois, through
counsel, filed a notion styled, “Mtion for |Inmediate Stay of
Bureau of Prisons’ Re-Cassification.” The CGovernment filed a
response in opposition to that notion on March 7, 2003.

On Cctober 10, 2001, pursuant to a witten plea
agreenent, Cook appeared before the Honorable Julia Smth G bbons
to enter aguilty pleato a crimnal information charging her with
one count of conspiracy to commt mail fraud, wre fraud, and bank

fraud, in violation of 18 U S.C. § 371.' The information and pl ea

1 At the change of plea hearing, Judge Gi bbons advised Cook of the
five-year statutory maximm 10/12/01 Tr. at 14, and that the sentencing
recommendati ons are not binding on the Court, id. at 17. Judge G bbons al so

confirmed that nobody had made any prom ses or predictions of what her sentence
woul d be. Id. at 20.



agreenent arose out of Cook’s integral role in a real-estate
“flipping” scheme in Menphis. Cook was a nortgage broker who
prepared fraudulent |eases to enable co-conspirators to obtain
nortgages that were under-collateralized. Cook al so personally
participated in three “flip” transactions. The plea agreenent
provided, in relevant part, that if Cook qualified for acceptance
of responsibility and fulfilled her obligations wunder the
agreenent, the Governnent would file a notion for a downward
departure, pursuant to 8 5K1.1 of the United States Sentencing
Gui del i nes, and woul d recomend a sentence of inprisonnent not to
exceed twenty-two (22) nonths on the understanding that defense
counsel was not precluded fromseeking a | ower sentence.

Judge G bbons conduct ed a sent enci ng hearing on March 15,
2002, at which time Cook was sentenced to fourteen (14) nonths
i nprisonnment, to be followed by a three-year period of supervised

rel ease.? Judge G bbons al so inposed restitution in the anount of

2 The guidelines called for a sentencing range from 33 to 41 nont hs.

In that regard, Cook received a two-point enhancenent for her role in the
of fense. The probation officer also noted as foll ows:

There is a good argument that this offense would qualify for a two
poi nt enhancement for sophisticated means as defined in the
gui delines as “especially conmplex or especially intricate offense
conduct pertaining to the execution or conceal nent of the offense.”
This of fense i nvol ved many partici pants, each of whomwere necessary
to the execution of the schene. However, the scheme was so bl at ant
to arouse suspicion of any l|lay person who read the real estate
transactions in the Sunday edition of The Commercial Appeal
Therefore, the probation officer does not believe that the
enhancenment for sophisticated means is appropriate.

Judge Gi bbons granted the 8 5K1.1 moti on and sentenced Cook bel ow the 22 nont hs
specified in the plea agreement because, subsequent to the change of plea
heari ng, Cook offered additional cooperation. 03/15/02 Tr. at 10, 13, 16-19, 23-
24, 26-27. Cook had argued strenuously for a sentence of probation. |d. at 10,
11, 24; see also id. at 28-29 (rejecting defense request for home detention).
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$574, 496. 61. Judge G bbons also granted Cook’s request for a
recomendati on that she be assigned to a boot canp, id. at 27-28,
29-30, notwithstanding the fact that she was not typical of the
i ndi viduals who would benefit from that placenent, in order to
permt Cook the benefit of a potential reduction in her sentence of
up to six nonths. See BOP Program Statenent 5390.08, at 1 3(c),
12 (Nov. 4, 1999). Judgnment was entered on March 29, 2002.

Thereafter, on April 1, 2002, Cook filed a noti on seeking
| eave to file a |l ate position paper concerning the amount of | oss
attri butable to her, which was styled as a noti on pursuant to Fed.
R Crim P. 35.°% The Governnent filed a response in opposition to
that notion on April 4, 2002. Judge G bbons conducted a hearing on
that nmotion on April 11, 2002, at which tine she explained at
length the potentially adverse consequences to Cook should she
grant the notion to reopen the sentencing hearing:

I have no authority to go back and alter this sentence,
Ms. Cook. But if | did and if we reopened your
sentencing, and if we had a hearing, you are in a
position where, you know, the relevant conduct and the
loss in this case was determ ned based on the statenent
you made to FBI agents. Now you are apparently taking a
different position. Wen that happens in the course of
a sentencing, it often neans that the defendant ends up
| osing points for acceptance of responsibility, because
denying relevant conduct falsely is inconsistent with
acceptance of responsibility. If the defendant testifies
fal sely about the situation, or inconsistently, or in
sone other was does things that can constitute
obstruction of justice, then you can end up being
enhanced for obstruction of justice. It is not in your
interest to change your position in the course of the
pendency of your crimnal matter. So if we went back and
reopened this up along the lines that M. Ballin has

3 Cook was sentenced on the basis of |losses in the amount of
$2, 981, 603. 30.



suggested, you could end up in a situation where your

gui del i nes were nmuch hi gher than they were before. You

could even |l ose the benefit of your 5K1 notion because

you have—+ don’t recall whether, you know, it is outlined

in this case in the plea agreenent precisely under what

circunstances it would be made, but ordinarily the

governnment nmakes a 5K1 notion only when the person has

consi stently been cooperative and consi stent and trut hf ul

in their story about what happened.

So, you know, you could even |lose the benefit of

your 5K1. So you could end up in a much hi gher guideline

range and with no 5K1 noti on.
04/11/02 Tr. at 6-7. Cook was also put on notice that, if the
Governnment were required to prove the amount of |loss, the tota
| oss could well exceed the figure used in the presentence report.
ld. at 7-8.* On April 30, 2002, Judge G bbons issued a witten
order denying the notion to file a |l ate position paper.

In the meantinme, on April 22, 2002, Cook filed a notion
asking the Court to recommend that she be confined in Geenville,
Illinois in order to facilitate visits by her famly.® On My 6,
2002, an anended crimnal judgnent was entered that contained a

recommendati on that Cook serve her sentence in Geenville.

4 Judge G bbons al so stressed to Cook the extraordi nary benefit she had

derived fromthe plea agreement and the 8§ 5K1.1 notion

I mean, that is just an extraordinary 5K1 notion. Typically
when a 5K1 notion is made—and there is no typical situation because
it is an individual thing. But it is not unusual for people to
receive a twenty five percent reduction in sentence or a thirty
three percent reduction. Fifty percent is considered pretty
extraordinary. You got nore off of your sentence that what is
pretty extraordinary. | mean, it may not feel |ike you came out of
this situation well, but you came out very well.

ld. at 10-11.

5 By filing this motion, Cook essentially withdrew her request to be

sentenced to a boot canp.



Cook had filed a tinely notice of appeal, and new counse
had been appointed to represent her. Cook was also allowed to
remai n on bond until her surrender date of August 19, 2002. Then,
on August 5, 2002, Cook filed a notion to vacate her sentence
pursuant to 28 U S.C. 8 2255 or, in the alternative, to stay her
i mpri sonment pendi ng direct appeal, pursuant to 18 U S. C. § 3143.
The CGovernnent responded to that notion on August 9, 2002. On
Cct ober 31, 2002, Judge G bbons denied the 8§ 2255 notion on the

basis of Capaldi v. Pontesso, 135 F.3d 1122, 1124 (6th Cr. 1998).
I n expl ai ning her denial of the notion for rel ease pendi ng appeal,
Judge G bbons stated that Cook’s appeal “raises no substantial
question of law and is solely for the purpose of delaying her
sentence.” 10/31/02 Order at 2.°® The Sixth Circuit issued an

order affirm ng Cook’s sentence on January 31, 2003. United States

v. Cook, 55 Fed. Appx. 341 (6th Cr. Jan. 31, 2003).

On March 4, 2003, Cook, through counsel, filed her nopst
recent notion, which asks the Court to order the BOP “to stay its
new supervised release plan requiring her [to] remain in the
Federal Prison Canp, in Geenville, Illinois until July 18, 2003
and reinstate the supervised rel ease plan of Septenber 22, 2002

providing for her transfer to the Menphis Comunity Service Center

on February 26, 2003. Cook contends that, in foregoing boot canp

6 In that regard, Judge Gi bbons also stated that, “[b]ased on the
hi story of this case, the court believes that Ms. Cook sinply cannot accept that
her crim nal conduct will require her to serve a prison sentence.” |d.

Cook had previously, on August 16, 2002, filed a notion to extend her
surrender date, which Judge Gi bbons deni ed on August 20, 2002.
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and requesting that she serve her sentence in the Geenville
facility, Cook relied on a previous BOP policy that would have
consi dered her for placenent in a hal fway house after six nonths.’

Cook cites no authority for the proposition that this
Court has any authority to grant the relief she seeks. As a
prelimnary matter, because “the issues raised nore accurately
chal I enge[] the execution of the sentence than its inposition,”

Wight v. United States Bd. of Parole, 557 F.2d 74, 78 (6th Gr.

1977), the proper vehicle for raising such a notion is a petition

pursuant to 28 U S.C. 8§ 2241. See United States v. Jalili, 925

F.2d 889, 893-94 (6th Cir. 1991) (prisoner’s notion challenging
pl ace of inprisonnment coul d not be brought pursuant to 28 U . S.C. 8§
2255 but, rather, nust be brought pursuant to 28 U S.C. § 2241).
The Court declines to construe the defendant’s notion as a habeas
petition for several reasons. First, the Western District of
Tennessee woul d not be the proper venue for a 8§ 2241 petition filed
by Cook. As the Sixth Crcuit held, “[t] he habeas corpus power of
federal courts over prisoners in federal custody has been confined
by Congress through 28 U. S.C. 8§ 2241 to those district courts
wi thin whose territorial jurisdiction the custodian is |ocated.”

Wight, 557 F.2d at 77; see also United States v. Giffith, No. 95-

1748, 1996 W. 316504, at *2 (6th Cr. June 10, 1996) (to the extent
prisoner’s filing is construed as 8§ 2241 petition, “the Eastern

District of Mchigan is not the proper venue to file a § 2241

7 Al t hough Cook cites BOP Program St atement 7310. 04 (Dec. 16, 1998) as
authority for that previous policy, the Court has been unable to |ocate any
written statement of policy to that effect.
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notion for one incarcerated in Lonmpoc, California”). Cook is
confined in Geenville, Illinois. Geenville is in Bond County,
which is in the Southern District of Illinois. 28 US.C. 8§ 93(c).
Because the relief sought by Cook can only be raised in a habeas
petition, and only in a district other than this one, Cook’s notion
IS subject to dismssal for want of jurisdiction.

Mor eover, the Sentenci ng ReformAct of 1984 pl aces strict
l[imts on a court’s power to nodify a judgnent inposing sentence.
Fed. R Crim P. 35(c) permts correction of technical errors in a
sentence, but only if the court acts within seven (7) days of the
entry of judgnent. Although Fed. R Crim P. 36 contains no tine
l[imtation, it permts only correction of clerical mstakes in
judgnments. Mreover, 18 U S.C. § 3582(c), the only statute that
aut hori zes a federal judge to nodify a sentence because of a change
in circunstances, is inapplicable here.

Pursuant to 18 U S . C 8§ 3621, persons convicted of
federal crines are conmitted to the custody of the BOP. That
section vests the BOP with the discretion to assign prisoners to
particular prisons or progranms. It does not create any right to
anmend or nodify the judgnent under which a prisoner is sentenced.

See United States v. Serafini, 233 F.3d 758, 779 n.23 (3d Cr.

2000) (“[A] district court has no power to dictate or inpose any

pl ace of confinenment for the inprisonnent portion of the sentence.
Rat her, the power to determine the |ocation of inprisonnent rests
with the Bureau of Prisons.”) (enphasis in original); Jalili, 925

F.2d at 893 (sentencing reconmmendation designating place of



confinement is “mere surplusage”); Brown-Bey v. United States, 720

F.2d 467, 470 (7th GCr. 1983) (interpreting 8 3621(b)’s |anguage
“[t]he Bureau may designate any available . . . facility” for a
prisoner’s confinement as not creating any statutory right to
assignnment to a particular prison or to transfer between prisons);

Lyons v. Cark, 694 F. Supp. 184, 187 (E.D. Va. 1988)(sane); cf.

Lopez v. Davis, 531 U. S. 230, 238-44 (2001) (interpreting 18 U.S. C.

§ 3621(e)(2)(B) broadly to permt the BOP to exercise its
di scretion on a categorical or case-by-case basis).

Simlarly, 18 U S.C. § 3624(c), pernmtting the BOP to
rel ease a prisoner to a comunity corrections facility before a
mandatory rel ease date, has been interpreted as vesting discretion

inthe BOP, not creating a right to such rel ease. Prows v. Federal

Bureau of Prisons, 981 F.2d 466, 469 (10th Cr. 1992); United

States v. lLaughlin, 933 F.2d 786, 789 (9th Cir. 1991). Nei t her

statute authorizes the relief requested.

| ndeed, as the Governnent notes, the recent change i n BOP
policy was fully consistent with 8§ 3624(c), which provides in
rel evant part as foll ows:

The Bureau of Prisons shall, to the extent
practicable, assure that a prisoner serving a term of
I mpri sonment spends a reasonable part, not to exceed six
nonths, of the |ast 10 percentumof the termto be served
under conditions that wll afford the prisoner a
reasonabl e opportunity to adjust to and prepare for the
prisoner’s re-entry intothe community. (Enphasis added)

As the Governnent points out, “[w hile 8§ 3624(c) clearly allows the
BOP to transfer prisoners to hal fway houses, the plain | anguage is

clear that such transfers are not to exceed the | esser of the | ast



ten percent of the sentence inposed, or six nonths.” G Br. at 3
(enphasis in original). Accordingly, since Cook was sentenced to
fourteen nonths inprisonnent, the statute authorizes her transfer
to a halfway house only after she serves ninety percent of her
sentence. See id.?

The Governnment has attached to its response two docunents
explaining the BOP's policy change. The change was apparently
pronpted by a Decenber 16, 2002 nenorandum by a Deputy Attorney
General to the Director of the BOP, which noted that the prior BOP
practice of placing lowrisk, non-violent offenders in conmunity
corrections centers, rather than traditional prisons, was
I nconsi stent with the plain | anguage of 8 3624(c) and potentially
resulted in a “potentially disproportionate, and inappropriately
favorabl e, i npact on so-called ‘“white-collar’ crimnals.” 1d., Ex.
2, at p. 2. As a result, the Drector of the BOP issued a
menor andum to federal judges, dated Decenber 20, 2002, stating
that, effective imMmediately, “[t]he Bureau will not use [comunity
correction centers] as a substitute for inprisonnent.” I1d., Ex. 1.
Because Cook had nore than one hundred fifty (150) days remaining
on her sentence, her prospective assignnent to a hal fway house was
nodi fied. This change is fully consistent with § 3624(c).

Al t hough Cook attenpts to argue that this retroactive
change in BOP policy violates her constitutional rights, this claim

is entirely lacking in substantive nmerit. Absent “atypical and

8 According to the Government’s cal cul ati ons, the statute authorizes

a hal fway house placement for approximately the final forty-two days of her
sentence.



significant hardship,” a change in the conditions of a prisoner’s
confinement does not inflict a cognizable injury that nerits

constitutional protection. Sandin v. Conner, 515 U S. 472, 484-86

(1995). As the Suprene Court expl ai ned:

It is plain that the transfer of an inmate to |ess
amenabl e and nore restrictive quarters for nonpunitive

reasons is well wthin the terns of confinenent
ordinarily contenpl ated by a prison sentence. The phrase
“adm ni strative segregation,” as used by the state

authorities here, appears to be sonething of a catchall:
it may be used to protect the prisoner’s safety, to
protect other inmates from a particular prisoner, to
break up potentially disruptive groups of inmates, or
sinply to await later classification or transfer. .o
Accordingly, adm nistrative segregation is the sort of
confinenent that inmates should reasonably anticipate
receiving at some point in their incarceration.

Hewitt v. Helnms, 459 U. S. 460 (1983); see al so Meachumyv. Fano, 427

U S. 215 (1976) (no liberty interest is inplicated when prisoner is

transferred to a nore restrictive prison); Ward v. Dyke, 58 F. 3d

271 (6th Cr. 1995); Newell v. Brown, 981 F.2d 880, 883 (6th Gr

1992) (security reclassification and transfer to a higher security
prison). In this case, the crimnal judgnment inposed a fourteen-
nonth sentence. The fact that Cook nmay be spendi ng sonewhat nore
time than she anticipated in a traditional prison does not
i mpl i cate any due process or liberty interest.

This Court lacks jurisdiction to grant the relief sought
I n Cook’s notion, and the notion is, therefore, DEN ED.

As no reasonabl e jurist could disagree that this Court is
Wi thout jurisdiction to order to BOP to place Cook in a community

corrections center, it is CERTIFIED, pursuant to Fed. R App.
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24(a), that any appeal in this matter by defendant, proceeding in

forma pauperis, is not taken in good faith.

T 1S SO ORDERED this day of March, 2003.

JON PH PPS McCALLA
UNI TED STATES DI STRI CT JUDGE
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